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Mayor and Councillors 
COUNCIL 

12 DECEMBER 2013 

Meeting Status: Public 

Purpose of Report: For Decision 

LOCAL GOVERNMENT ACT 2002 AMENDMENT BILL (NO 3) 

PURPOSE OF REPORT 

1 This report updates Councillors on the latest Amendment Bill to the Local 
Government Act 2002 (LGA) and the implications of key provisions.  It also 
requests a decision on a course of action in relation to making a submission on 
the Bill. 

SIGNIFICANCE OF DECISION 

2 This report does not trigger the Council’s Significance Policy. 

BACKGROUND 

3 The central government launched its Better Local Government initiative in March 
2012 followed quickly by a first set of amendments to give effect to its aims 
(Amendment Act (No 2)).  It introduced: 

 a new purpose for local government focused on meeting “the current and 
future needs of their communities for good-quality local infrastructure, local 
public services, and performance of regulatory functions in a way that is most 
cost-effective for households and businesses”.  “Good-quality” is defined as 
“infrastructure, services and performance that are – 

(a) efficient: and 

(b) effective; and 

(c) appropriate to present and anticipated future circumstances.” 

 new powers of Ministerial intervention in response to a problem or potential 
problem 

 new Mayoral powers including appointment of the Deputy Mayor and 
committee chairs, establishment of committees and leadership of the long 
term planning and annual planning processes (LTP and AP) 

 new powers for Councillors to set remuneration and staffing policy 

 new procedures for addressing reorganisations of local government including 
a requirement for the Local Government Commission to establish 
“demonstrable” support for any proposal among the affected communities 

 provisions enabling the establishment of local boards in areas where the 
governance model is a unitary authority and the population is 400,000 or 
more (or will be within 5 years). 
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4 The Council’s submission on the Bill is attached at Attachment 1.  The Bill was 
passed into law at the beginning of December 2012. 

5 When the No 2 Amendment Bill was introduced, the government signalled that it 
would review other aspects of local government activity and might introduce 
further amending legislation.  Amendment Bill (No 3) is now before the House. 
The Bill is 111 pages long and can be accessed via this link 
http://www.legislation.govt.nz/bill/government/2013/0165/latest/DLM5706806.ht
ml .  If any Councillor requires a hard copy of the Bill, it can be provided through 
Democratic Services.   

6 The timeframe for the Select Committee process and submissions period are not 
yet available at time of writing but may be public by the date of the Council 
meeting.  It is just possible that the closing date for submissions could fall before 
Christmas 2013.  However, it is more likely that it will fall at the end of January 
2014 and that the amendment will pass into law in April or May 2014.  Approval 
of a submission at the Council meeting scheduled for 23 January 2014 will 
probably be sufficient to meet the deadline. 

CONSIDERATIONS 

7 The current Amendment Bill proposes a number of further changes to the LGA.  
These changes include: 

 making local boards more widely available to the Local Government 
Commission (LGC) for any unitary authority proposed as part of a 
reorganisation regardless of size.  Local boards could also sit alongside 
community boards as part of the same council 

 measures to encourage and facilitate shared services, joint delivery and other 
forms of collaboration between councils 

 more detail about the required content and purpose of councils’ significance 
policies 

 requirements for a new, summary consultation document for long term and 
annual plans and for the content of both to be combined where consultation is 
concurrent 

 removal of the need to use the special consultative procedure for most 
council plans and policies, and measures to modernise the special 
consultative procedure (where it is required) to accommodate new 
technologies for communicating and consulting 

 a new requirement for a 30-year infrastructure strategy to be included in LTPs 
identifying significant issues, options and implications.  It must cover at a 
minimum water supply, sewage treatment and disposal, stormwater drainage, 
flood protection works, and roads and footpaths 

 a new purpose for development contributions (DCs) and principles to direct 
and guide their use by councils.  The range of community infrastructure that 
can be funded by DCs is clarified and greatly narrowed and a new DC 
objection process is introduced with decisions made by independent 
commissioners.  Finally, there are measures to encourage greater use of 
development agreements in order to increase private funding of infrastructure 
and some provisions relating to the transparency of DC policies, such as the 
listing of specific projects. 
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Issues 

8 Council officers have had little time to analyse the impact of the proposed 
amendment in depth.  Both Local Government New Zealand and the Society of 
Local Government Managers will provide detailed submissions on the Bill and 
officers propose “piggy-backing” as much as possible on these submissions, 
provided they are aligned with the issues identified for this Council.  Their draft 
submissions may be available by the date of the Council meeting.   

9 For the most part, aside from the provisions relating to DCs, the new 
requirements do not appear to generate problems for this Council:   

 The Council already participates actively in regional initiatives to investigate 
and establish shared services and other collaborations. 

 The Council required the last iteration of Asset Management Plans (AMP) 
prior to the 2012 LTP to cover a 20-year period (2012 – 32) rather than the 
usual ten years.  The planning and thinking involved in that exercise and the 
AMP review currently under way will provide a solid platform for creating a 30-
year strategy. 

10 Some of the provisions relating to DCs would, in the view of officers, be 
acceptable to the Council, such as the requirement to include a schedule of 
infrastructure projects for which DCs will be levied, and the requirement to 
consider requests for development agreements. 

Development contributions 

11 There are, however, some matters of significant concern for this Council arising 
from the provisions relating to DCs.  These provisions are contained in Sections 
48 – 65 of the Bill (Attachment 2).  The government considers that excessive 
levying of DCs has negative consequences for housing affordability although 
economists indicate DCs contribute less than 5% of development costs1.   

12 DCs will still be able to be levied for core infrastructure – the three waters and 
roads and footpaths – and reserves contributions will still be able to be charged 
although the Bill clarifies that non-residential developments will not be subject to 
reserves contributions.  A key issue for the Council in the Bill is the narrowing of 
the range of community infrastructure which can be funded through DCs.  This 
change removes the ability to levy DCs for community facilities other than a 
narrow list of “community and neighbourhood halls, play equipment located on 
neighbourhood reserves, and public toilets.”  Excluded are libraries, sports 
centres, aquatic centres, storage and archive facilities, civic administration 
buildings and arts centres, all of which this Council funds in part via development 
contributions.   

13 This narrowing of the range of projects able to be levied for DCs will mean that 
the Council will no longer be able to continue to levy DCs for completed projects 
such as the Aquatic Centre, the Paraparaumu Library, or the Civic Building.  The 

                                                 
1 1 NZIER – Report to LGNZ on Development Contributions (March 2013)  
“The Covec (2002)2 analysis show that development contributions make up a 
comparatively small proportion of housing costs. It is stated in the discussion document 
that the development contribution component is about 4% of the total cost of building an 
average 145 square metre house in Auckland, whilst 36% of the cost relates to land and 
49% of the costs are for materials and labour. 
2 The development contribution figure is derived from Covec(2012) and Quotable Value average house 
sales price data for July 2012” 
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financial impacts of this are examined under the Financial Considerations 
heading. 

14 As with most fast-growing districts and cities where a significant amount of new 
and expanded infrastructure is needed to service new growth, development 
contributions are an important funding mechanism for the Council.   

15 It should be noted that some funding for growth-related costs can be sourced 
through financial contributions levied under the District Plan and covered by the 
Resource Management Act provisions.  This funding mechanism is unaffected 
by the proposed LGA amendment.  In recent years the Council has been shifting 
the emphasis from financial contributions to DCs but this approach may now 
need to change. 

16 The proposed new provisions will result in cost-shifting from the development 
community to ratepayers, with developers paying a significantly reduced share of 
the costs of infrastructure required to service new growth. The ‘exacerbator-
pays’ principle underlying development contributions as levied in Kāpiti and by 
many other councils is considered fair and efficient.  

17 One risk of any cost-shifting from the development community is that ratepayers 
may refuse to invest in more infrastructure than they feel they can afford.  This 
could either constrain development or result in development exceeding 
infrastructure capacity.  Either of those outcomes would result in negative 
environmental, economic and social consequences.  For example, if insufficient 
ratepayer funding constrains the availability of serviced land, a perverse 
outcome might be that housing actually becomes less affordable.  This would be 
counter to the Government’s stated aims of increasing housing affordability.  In 
any case, this approach shifts costs from up front capital costs of house/building 
purchase to ongoing costs (of rates) and thus results in existing ratepayers 
cross-subsidising new development to some degree. 

18 The new provisions imply that the current “averaging” of costs over all 
development will no longer be possible with new developments only triggering 
DCs to cover the growth costs of the particular development (new S 197 AB (d)).  
Using marginal costs will unfairly charge some developments for the full cost of 
any major upgrades they trigger (e.g. a new wastewater treatment plant), even if 
they only require a small amount of the additional capacity.  It does not 
recognise the fact that infrastructure projects contribute to a wider network, and 
that every development benefits to some degree from an improvement to the 
wider network.  There are sound reasons for averaging development costs 
across new developments. 

19 The current LTP’s Development Contributions Policy includes levying 
$25,349,000 as a contribution to growth-related capital expenditure under the 
Community Infrastructure category over the 20-year period 2012-2032 (see para 
30 for details).  Once the legislation is enacted there will be no ability for Council 
to collect the anticipated revenue although it will be able to keep DCs already 
paid2: the effects of this are discussed under the heading of Financial 
Considerations.  None of the projects for which Council is collecting development 
contributions for community infrastructure is on the list of acceptable categories. 

                                                 
2 It is unclear whether DCs already collected for types of community infrastructure excluded 
from the new scope of community facilities would have to be refunded as the retained 
contributions must be applied to similar projects (which are now excluded). 
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20 A further concern is the new objections process proposed in the Bill.  The 
Council currently allows appeals to an Appeals Committee consisting of 
Councillors.  After that, the only course of appeal is to the High Court on a point 
of law.  The proposed change provides a two step process: 

 an informal request to the Council for reconsideration (which would be 
accommodated under the Council’s current practice) 

 a formal objection process which allows a developer to appeal to an 
independent development contributions commissioner, or panel of 
commissioners, taken from a register of approved development contributions 
commissioners established by the Minister.   

21 An objection must be based on grounds that the council has: 

“(a) failed to properly take into account features of the objector's development 
that significantly increase or decrease the requirement for community 
facilities, activities, or groups of activities in the territorial authority's district or 
parts of that district; or 

(b) required a development contribution for community facilities, activities, or 
groups of activities not required by, or related to, the objector’s development; 
or 

(c) incorrectly applied its development contributions policy to the objector’s 
development.” 

22 In practice, this could mean that a council’s DC Policy could be partially 
overturned by a commissioner.  Any decision of the commissioner is only 
appealable through judicial review. 

23 The grounds for objections are common for remission requests at present.  It is 
likely that these expanded appeal rights will increase appeals and reduce the 
attractiveness of development contributions relative to financial contributions 
(see para 15) from the Council’s perspective.  Councils will be able to recover 
some costs associated with the objection process (although not all – e.g. expert 
witness costs will not be recoverable), so this should reduce frivolous appeals, 
but the number of appeals is still likely to increase. 

24 The first and second grounds for objections again imply that “averaging” of costs 
over all developments is, if not unacceptable, at least challengeable (see also 
para 18).  Developers could mount an argument, based on this Section, for a 
marginal rather than average cost approach in setting DCs. 

25 The second point of appeal above suggests that the Council’s district wide 
approach to DCs rather than a catchment-based approach may need 
amendment.  Prior to the 2012 DC Policy, Council used a catchment-based 
approach so that development was only charged for the systems that it was part 
of.  That approach may need to be reinstated if the current district wide system is 
successfully challenged through appeals.  DCs could still be levied under a 
catchment approach but would need to be reallocated. 

Transition issues and effective dates 

26 Different parts of the Bill will have different effective dates for becoming law.  The 
DC purpose and reconsideration provisions would become effective the day after 
the royal assent is received while the DC principles, definition of community 
infrastructure and other DC provisions would become effective one month later.    
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The objection process provisions would not become effective for up to 12 
months, presumably to allow the Minister time to set up the register of approved 
commissioners. 

27 The impacts of these effective dates should not be underestimated.  The new 
provisions will require considerable adjustment to the DC Policy with flow-on 
effects on the 2014/15 AP (which will already be in consultation at the probable 
date the Bill becomes law), the 2015 – 35 LTP and the implications for rates 
contained in both.  A more workable timeframe would be 1 July 2015 for all 
provisions.  However, the October 2014 date for the next general election 
renders such relief for councils unlikely. 

Financial Considerations 

28 DCs are used to fund growth related capital projects. The proposed new 
legislation would mean that Council would have to increase rates to fund these 
growth related projects or delay the work. 

29 The $25,349,000 in the DC Policy is projected to come from 6,406 units of 
demand (household unit equivalents) over a 20-year period, each charged 
$3,957 plus GST.   

30 The projects affected are listed in the DC Policy as follows: 

Facility Cost to 
Council 
($000) 

Growth 
Component 
(%) 

Growth 
Component for 
DCs ($) 

Strategic Land Purchase 
(50% of future land purchases not 
related to Parks 
and Open Spaces and Roading) 
 

21,901 50% 
 

10,950 

Arts Centre 13,626 33% 
 

4,497 

Improved Civic  
Administration Building 

7,565 20% 1,513 

Coastlands Aquatic Centre 17,300 33% 
 

5,709 

Paraparaumu Library (completed 
2003) 

5,600 33% 
 

1,848 

Waikanae Library Upgrade 2,226 25% 
 

557 

Ōtaki Library (built 1998) 1,100 25% 
 

275 

TOTAL (LTP 2012 – 2032)   25,349 
 
31 Since the inception of DCs for community facilities the Council has collected 

$2.9m up to 30 September 2013.  Effectively this means that a further $22.438 
million is still to be collected. 

32 In establishing the Council’s debt model, however, a lower amount was assumed 
in terms of the collection of DCs than the anticipated revenue shown above.  
Thus, Council exposure for the whole 2012 LTP is limited to approximately $11 
million dollars.  Had the remaining $14 million been collected, Council would 
have needed to raise that much less debt.  This debt exposure increases from a 
low of $130,000 in 2014/15 to a high of $773,000 in 2031/32. The impact in 
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2014/15 of not getting $130,000 of development contributions equates to 
$11,000 of interest costs associated with the extra $129,000 of debt. This in turn 
equates to 0.05% in terms of a rates impact.  

33 At present Council does not charge DCs for toilets – these are charged for 
through reserves contributions.  These can be charged under the new legislation 
and Council will begin doing this as part of the 2015 LTP assuming the 
legislation is passed as proposed. The amount Council can recover would be 
small and will largely be a transfer from reserves contributions. 

34 It should be noted that the proposed legislation allows for increases to be 
indexed to increases in the Producers’ Price Index (in effect, construction costs), 
not the CPI, which will allow more realistic increases to be applied.  The Council 
currently uses the CPI but infrastructure costs have risen more steeply than the 
that index over the last decade and the opportunity to move to the PPI would be 
helpful. 

35 It appears that Reserves Contributions can continue to be charged 
notwithstanding the DC changes discussed in this paper.  This may resolve 
issues for the Strategic Land Purchase fund to some degree. 

Legal Considerations 

36 There are no legal considerations at this stage of the process.  It may be 
necessary to seek legal advice regarding refunding of DCs already collected if 
the Bill becomes law with the current wording intact (see footnote to para 19). 

Delegation 

37 The Council has the power to approve the recommendations under its general 
powers. 

Consultation 

38 Consultation is not considered necessary on these fairly technical matters. 

Tāngata Whenua Considerations 

39 There are no specific issues for Tāngata Whenua. 

Publicity Considerations 

40 A press release will be issued following the Council meeting.    

CONCLUSION 

41 The Council does not believe that there is a problem with partially funding 
community-wide infrastructure such as sport fields, aquatic centres and larger 
libraries through development contributions.  The fact that anyone can use any 
of these facilities regardless of where they live is no different from the fact that 
anyone can use any public road in a district.  Infrastructure need not be 
exclusive to a new development to be partially funded by that new development.  
The additional capacity required by new development from these community-
wide facilities is what should be funded by development contributions.  In the 
case of this Council’s Development Contributions Policy, the share paid by 
development contributions for this new capacity is typically in the order of 25% to 
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33%.  The remainder is funded by rates, recognising that the wider community 
can also benefit from new infrastructure. 

42 A Council submission on the Bill should argue strongly for changes to the DC 
provisions but could support most of the provisions relating to  

 making local boards more widely available  

 shared services, joint delivery and other forms of collaboration between 
councils 

 councils’ significance policies 

 requirements for a summary consultation document for long term and annual 
plans  

 removal of the need to use the special consultative procedure and measures 
to accommodate new technologies for communicating and consulting. 

 the requirement for a 30-year infrastructure strategy  

43 Given that both LGNZ and SOLGM have access to significant expertise on these 
matters and will be making submissions on the Bill, officers are of the view that 
the most efficient way for Council to address this Bill will be through support of 
suitable aspects of those submissions and a strong Council submission on the 
problems with the proposed DC provisions and the proposed transition 
arrangements (if this latter issue is not adequately addressed by the LGNZ and 
SOLGM submissions). 

RECOMMENDATIONS 

44 That the Council agree to making a submission on the Local Government Act 
2002 Amendment Bill (No 3) addressing problems identified in report SP-13-
1061 with the proposed development contributions provisions. 

45 That the Council agree to officers’ investigating the suitability of supporting 
submissions on the Local Government Act 2002 Amendment Bill (No 3) by Local 
Government New Zealand and the Society of Local Government Managers. 

46 That the Council directs officers to present a draft submission on the Local 
Government Act 2002 Amendment Bill (No 3) to the Council meeting of 23 
January 2014. 

47 That the Council delegates to the Mayor and Chair of the Regulatory 
Management Committee the authority to approve a submission on the Local 
Government Act 2002 Amendment Bill (No 3) in the event that a submission 
deadline date precedes the Council meeting of 23 January 2014. 

Report prepared by: Approved for submission by: 
  

Alison Lash Stephen McArthur 

Title Title 
 

ATTACHMENTS:  ATTACHMENT 1: COUNCIL’S SUBMISSION ON THE 

LOCAL GOVERNMENT ACT 2002 AMENDMENT BILL (NO 2) 

Page 8 of 9 



SP-13-1061 

Page 9 of 9 

ATTACHMENT 2: LOCAL GOVERNMENT ACT 2002 

AMENDMENT BILL (NO 3) 




























































	Local_Government_Act_2002_Amendment_Bill_(No_3)
	PURPOSE OF REPORT
	SIGNIFICANCE OF DECISION
	BACKGROUND
	CONSIDERATIONS
	Issues
	Financial Considerations
	Legal Considerations
	Delegation
	Consultation
	Tāngata Whenua Considerations
	Publicity Considerations

	CONCLUSION
	RECOMMENDATIONS
	Attachments:  attachment 1: council’s submission on the local government act 2002 amendment bill (no 2)
	attachment 2: local government act 2002 amendment bill (no 3)

	Appendix_1_and_2_-_Local_Govt_Act_2002_-_SP-13-1061

