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Chairperson and Committee Members
REGULATORY MANAGEMENT COMMITTEE
28 APRIL 2016
Meeting Status: Public
Purpose of Report: For Decision

APPLICATION FOR SPECIAL EXEMPTION UNDER SECTION 6
OF THE FENCING OF SWIMMING POOLS ACT 1987 109 ARCUS ROAD, TE HORO.
PURPOSE OF THE REPORT
1

The purpose of this report is to consider an application requested by Ian Cowie,
for an exemption under Section 6 of the Fencing of Swimming Pools Act 1987
(the Act) in respect to clause 11 of the Act (Doors in Walls of buildings), for a
swimming pool at 109 Arcus Road, Te Horo.

DELEGATION
2

Under the Governance Structure and Delegations 2013-2016 Triennium, the
Regulatory Management Committee has the delegated authority under Section
B.2 7.4(c) to:
“exercise all of the Council’s functions, duties and powers under the Fencing of
Swimming pools Act 1987”.

BACKGROUND
3

This application is the result of an inspection by a Compliance Officer on
02 October 2015 in relation to pool fencing at 109 Arcus Road Te Horo and
compliance with the Fencing of Swimming Pools Act 1987. The inspection
identified that the pool fencing was non-compliant in a number of areas (as noted
in the letter of non-compliance – Attachment 2). In relation to the exemption
application, there are four sets of gates that fail to self-close and self-latch, a set
of bi-fold windows where the latches at the top of the bi-fold windows are less
than 1.2 metres above the window sill (measured at 1.17 metres) and a single
hinged door from the garage has a self-closing and latching device attached,
however the door latch is less than 1.5 metres above the finished floor level.

4

The specific exemption requested is for “four sets of gates, a single hinged door
and the kitchen bi-fold windows that open into the immediate pool area.

5

In addition to this there is an existing Exemption in respect to the French doors
that open in to the pool area. On 20 July 2006, the Environmental and
Regulatory Committee approved an application for Exemption, subject to
conditions (refer copy of minutes - Attachment 3). For the purposes of clarity and
to avoid confusion it is the intention that this Exemption is revoked and included
as part of the new Exemption, as per the recommendations below.

6

This application is similar to other applications this Committee has considered
relating to and Sliding / Folding Doors (Bi-fold doors).
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7

The following sections outline details of the application and relevant sections of
the Act.

ISSUES AND OPTIONS
Issues
8

This is not an “Exempted Pool” under Section 5(b) of the Act. Pursuant to
Section 4 of the Act the pool is required to comply with the Act at any time when
the pool is filled or partly filled with water.

9

The relevant parts of the Act are:
Operation of gates and doors: Schedule, Clause 9
(1) Every gate or door shall be fitted with a latching device.
(2) Where the latching device is accessible from the outside of the fence only
by reaching over the fence, gate, or door or through a hole in the fence, gate,
or door, the latching device and the lowest point of any hole giving access to
it shall be at least 1.2 metres above the ground on the outside of the fence.
(3) Where the latching device is otherwise accessible from the outside of the
fence, gate, or door, the latching device shall be at least 1.5 metres above the
ground on the outside of the fence.
Doors in walls of buildings: Schedule, Clause 11
Where any building forms part of a fence and the pool is not contained within
the building, any door that gives access to the immediate pool area need not
comply with the requirements for gates or doors set out in clauses 8 to 10 of
this Schedule to the extent (if any) that the territorial authority is satisfied that
such compliance is impossible, unreasonable, or in breach of any other Act,
regulation, or bylaw, and the door is fitted with a locking device that, when
properly operated, prevents the door from being readily opened by children
under the age of 6 years”.
Fence: Section 2:
Means a fence that complies with the requirements of the Building Code in
force under the Building Act 2004 in respect of swimming pools subject to this
Act; and includes any part of a building and any gates or doors forming part of
the fence; and ‘fenced’ has a corresponding meaning.
Immediate pool area: Section 2
Means the land in or on which the pool is situated and so much of the
surrounding area as is used for activities or purposes carried on in
conjunction with the use of the pool.

10 Clause F4.3.5 of the Building Code requires that barriers to swimming pools
shall have “all gates and doors fitted with latching devices not readily operated
by children, and constructed to automatically close and latch”.
11 The gates fail to comply with the Act as they do not self-close or latch and are
not permanently fixed shut (currently padlocked).
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12 The door handle on the garage door self-closes and self-latches. The door is
less than the required height of 1.5 metres above the finished floor level
(measured at 880mm). Sitting above the door handle is a lock which allows the
door to self-lock when the door closes. This door can only be unlocked from the
pool side.
13 It is the opinion of the reporting officer that this application could be approved, as
the officer believes the applicant has taken all reasonable steps to comply with
the FOSP Act.

CONSIDERATIONS
Legal considerations
14 The Council is required to address the matters as set out in the Act and if it were
to grant an exemption the Committee must be satisfied, having regard to the
particular characteristics of the property, the pool and any other relevant
circumstances, that such an exemption would not significantly increase the
danger to young children.
15 If the Council was to grant an exemption under section 6(1) of the Act, then it
may impose such other conditions relating to the property or the pool as are
reasonable in the circumstances.
16 Any exemption granted or condition imposed under this section may be
amended or revoked by a territorial authority, by resolution.

Financial considerations
17 There are no financial considerations.

Tāngata whenua considerations
18 There are no tāngata whenua considerations.

SIGNIFICANCE AND ENGAGEMENT
Degree of significance
19 This matter is not significant under Council policy.

Engagement planning
20 An engagement plan is not needed to implement this decision.

RECOMMENDATIONS
21

That the Committee approve the application for exemption under Section 6 of
the Fencing of Swimming Pools Act 1987 (the Act) for a Swimming Pool at
109 Arcus Road Te Horo, in respect to clause 11 of the Schedule to the Act,
subject to remaining compliant with the following conditions, to the satisfaction
of Council staff:
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(a) That the Exemption approved by the Environment and Regulatory
Committee on 20 July 2006, for the Te Horo Lodge, Te Horo, in
respect to the French Doors be revoked;
(b) That self-closing, self-latching devices be installed to the French
doors;
(c) No hold open devices to be fitted to the doors;
(d) The self-latching device in (b) be installed at a minimum height of
1.5m above floor level;
(e) Restrictors to be fitted to windows opening into the pool area limiting
the opening to 100mm;
(f) The four gates must comply with the Act, or locked all times with the
use of padlocks. The keys to be stored away from the pool area and
out of reach of young children;
(g) The kitchen bi-fold window opening in to the pool is exempted,
allowing the window latch at a height of 1.17m above the window sill.
(h) The garage door that opens in to the pool area, with the release latch
(measured at 880mm) above the ground be exempted.
22 That the Committee notes that a re-inspection will be completed by a Council
Officer to ensure the other non-compliant issues listed in the letter dated 5
October 2015 have been complied with.

Report prepared by

Approved for submission

Approved for submission

Simon Amos
Compliance Officer

Kevin Currie
Group Manager
Regulatory Services

Crispin Mylne
Acting Group Manager
Community Services

Attachments
Appendix 1
Appendix 2
Appendix 3
Appendix 4
Appendix 5
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Correspondence from Mr Cowie
A copy of the letter of non-compliance
A copy of the existing Exemption for the French doors
Photo’s
Site Plan
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APPENDIX 1
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APPENDIX 2
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APPENDIX 3
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APPENDIX 4
Door leading from the garage in to the pool area

Garage door – door handle / lock
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Bi-fold windows opening in to pool area
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Gate 1

Gate 2
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Gate 3

Gate 4
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French doors – covered under existing Exemption (approved 20 July 2006)
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APPENDIX 5
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