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INFRASTRUCTURE REFERENCE GROUP
FUNDING AGREEMENT
FOR
KAPITI GATEWAY

BETWEEN The Sovereign in Right of New Zealand acting by and through the Chief Executive of the
Ministry of Business, Innovation and Employment (“Ministry”)

AND Kapiti Coast District Council, a Territorial Authority listed in Part 2 of Schedule 2 to the
Local Government Act 2002, with offices at 175 Rimu Road, Paraparaumu 5032
(“Recipient”)

BACKGROUND

The Ministry wishes to contribute to the Project by providing Funding from the appropriation set out in
Schedule 1 (Details) on the terms set out in this Agreement.

AGREEMENT

The Ministry will pay the Funding to the Recipient, and the Recipient accepts the Funding, on the terms
and conditions set out in Schedule 1 (Details), Schedule 2 (Funding Agreement Standard Terms and

Conditions), Schedule 3 (Project), Schedule 4 (Social Procurement Outcomes) and Schedule 5 (Monthly
Report Template).

SIGNED by the SOVEREIGN IN RIGHT
OF NEW ZEALAND acting by and
through the Chief Executive of the

Ministry of Business, Innovation and
Employment or their authorised

Ben Dalton

—_— — — — ~— ~—

delegate: Chief Operating Officer
Date

SIGNED for and on behalf of KAPITI ) M }\;@3@_‘9)

COAST DISTRICT COUNCIL by its )

authorised signatory: Wayn Maxwe\bl

Chief\Executive

3liolz0

Date
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1.2

1.3

3.2

3.3

SCHEDULE 1 - DETAILS

CONTEXT

In Budget 2020, Cabinet agreed to provide a $3 billion investment in infrastructure to support New
Zealand's economic recovery as part of the 11 May COVID-19 Response and Recovery Fund [CAB-
20-MIN-0219.04 refers].

The Government established the Infrastructure Reference Group (IRG) to identify a pipeline of
shovel-ready projects to support the economy during the COVID-19 rebuild. The process was
supported by Crown Infrastructure Partners.

On 24 June 2020, the Cabinet Economic Development Committee, agreed that the Ministry (acting
through the Provincial Development Unit) would be responsible for delivering projects approved
by IRG Ministers where they are best placed to do so [CAB-20-MIN-0341 refers].

APPROPRIATION AND APPROVAL PROCESS

Funding is from a Non-departmental Other Expenses Supporting Infrastructure Appropriation,
Vote Business, Science and Innovation authorised by Cabinet on 20 July 2020.

FUNDING

Funding Total: this Agreement provides funding for a total amount of up to $2,230,000 (plus GST,
if any) (Funding). This is the Total Maximum Amount Payable by the Ministry.

Application of Funding: The Recipient:

(@) must apply the Funding in accordance with the Project (Schedule 3), subject to any
variation of the Project agreed with the Ministry in writing; and

(b) must not use the Funding for any part of the Project that is or was already funded by any
party (including the Recipient, unless otherwise approved by the Ministry in writing), or in
relation to any activity which the Ministry advises the Recipient that it may not apply the
Funding to.

Overruns: The Parties acknowledge that the Funding in clause 3.1 is the Total Maximum Amount
Payable by the Ministry for the Project, and that the Recipient will be liable for all cost overruns in
relation to the delivery of the Project. The Ministry will not be liable for any cost overruns. The
Recipient will be entitled to use funds from other sources if it wishes in the event of any overruns.
The Recipient will carefully monitor the likelihood of cost overruns through its budgeting and
reporting process, and will notify the Ministry as soon as it is aware that there is a likelihood that
Project Costs will exceed the Total Maximum Amount Payable under this Agreement.

PROJECT
Project: The Recipient will use the Funding to deliver the following:

(a) Construction of the ‘Kapiti Gateway’, being a visitor centre and ‘gateway’ to attractions
within the Kapiti region including Kapiti Island, located at Maclean Park in Paraparaumu;
as set out in Schedule 3.
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4.2 Project Outcomes: the outcomes sought by the parties incidentally from the Project that align
with the Funding criteria include:

(@) new employment, the preservation of jobs and the redeployment of workers in
communities and within the infrastructure sector hit by COVID-19; and

(b) investment toward a more productive, sustainable and inclusive economy, enabling our
regions to grown and support a modern and connected New Zealand.

4.3  Delivery: The Recipient must ensure that:

(a) the Construction Commencement Date is within 12 months from the Commencement
Date (Schedule 3);

(b) it obtains all consents required (including without limitation, statutory consents,
permissions and licences) to carry out the Project in accordance with the consenting
timeframes set out in Schedule 3. The Recipient will notify the Ministry immediately if any
consent is not achieved, expires, is withdrawn, is breached or otherwise lapses;

(c) its contractor(s):

(i) have accountability and deliver any construction contracts on time, within budget
and to meet the relevant building codes and consents, as required for the Project to
be undertaken; and

(i)  provide all necessary information to it that will allow the Recipient to promptly
notify the Ministry if any material event or circumstance occurs which may be
detrimental to the Project and its delivery (including any identified funding short fall
or potential cost overruns);

(d) the Project is carried out:

(iii)  promptly with due diligence, care and skill, and in a manner that meets or exceeds
Best Industry Practice;

(iv) by appropriately trained, qualified, experienced and supervised persons;

(v)  inaccordance with any directions of the Ministry, notified by the Ministry in writing
from time to time; i

(vi) to the high standard set out in any Project documentation submitted to the
Ministry, including any Minister of the Crown or any Government Agency, and any
further plans, designs, or other Project documents submitted to, and approved by,
the Ministry; and

(vii) in a manner that takes into account the Construction Sector Accord’s principles and
guidelines.

5 PROCUREMENT

5.1 In delivering the Project, the Recipient must ensure that all tendering and procurement
arrangements:

(a) occur as quickly as reasonably possible, time being critical; and

(b) comply with any agreed Social Procurement Objectives detailed in Schedule 3.
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6 PAYMENT TERMS

6.1 Subject to the terms of this Agreement, the Ministry will pay the Funding to the Recipient in the
following instalments:

Completion Date | Project Deliverable Instalment payable on
completion of Project
Deliverable plus GST (if any)

Commencement | This Agreement executed by both parties up to $1,115,000
Date and the payment preconditions are satisfied,

and the Recipient has provided the

following:

(a) Confirmation that a formal resolution
supporting the Project has been passed by
the Council;

(b) Confirmation in writing of final project
budget and evidence of the approval of co-
funding to the satisfaction of the PDU;

(c) Confirmation of final project plan and
milestones to the satisfaction of the PDU;

(d) Agreement of Social Procurement
Outcomes to the satisfaction of the PDU;
and

(e) Letters of support from Department of
Conservation, Ngati Toa Rangatira and Te Ati
Awa.

Streamwork commences, and once First
Instalment is spent (and relevant payment
preconditions are satisfied).

3 Feb 2021 Up to $250,000

Project must be on track as described in
Schedule 3 and meeting all requirements in
this Agreement.

Construction tender awarded, and once
Second Instalment is spent (and relevant
payment preconditions are satisfied).

4 May 2021 up to $250,000

Project must be on track as described in
Schedule 3 and meeting all requirements in
this Agreement.

Construction commences, and once Third
Instalment is spent (and relevant payment
preconditions are satisfied).

13 July 2021 up to $365,000

Project must be on track as described in
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Schedule 3 and meeting all requirements in
this Agreement

21 March 2022 Construction Completion Date.

Project must be complete, as described in
Schedule 3, and all requirements in this
Agreement must have been met.

Remainder, if required to
meet Project costs, up to
$250,000 (clause 3.1)

6.2 Payment preconditions: The Ministry is not required to make any payments under this
Agreement until the following conditions have been satisfied (in the Ministry’s sole discretion):

(a) in relation to each Instalment (except the First Instalment), the Recipient has provided the

Ministry with copies of the GST invoices for all payments over $1,000 paid by the Recipient

to third parties using the previous Instalment;

(b) the Recipient has provided a valid GST invoice for the Instalment;

(c) the Recipient provides a certificate (or similar) signed by the relevant construction

contractor which:
(i) certifies the progress of the Project;

(i) certifies the costs incurred by the Recipient;

(iii) certifies the Project is on track to be completed by the Completion Date;

(iv) notifies the Ministry of any variations to the relevant construction contract; and

(v) providesthe cost to complete the Project.

(d) the Recipient has delivered all Monthly Reports required under clause 8 to the Ministry’s

satisfaction;

(e) the Recipient is not in breach of any provision of this Agreement; and

(f) the Ministry is satisfied in its sole discretion that:

(i) the Project is progressing as approved; and

(ii) the Funding has been applied in accordance with clause 4, including pursuant to

any discussions as those obligations may be modified with the consent of the

Recipient.
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1.2

8.1

8.2

8.3

8.4

TERM

Commencement Date: The Commencement Date is the date that this Agreement has been signed
by both Parties.

Completion Date: The Completion Date is the date that is 12 months from the Construction
Commencement Date, or such other time as the parties may agree in writing.

REPORTING REQUIREMENTS

Monthly Reports: The Recipient will provide the Ministry with a monthly report, completed on a
template attached as Schedule 5, by the 3 Business Day following the end of each month.

Ministry satisfaction: For the avoidance of doubt, if any one or more of the Monthly Reports do
not satisfy the Ministry that the Project is progressing in accordance with Clause 4of this Schedule,
the Ministry will be entitled to terminate the Agreement and recoup all unspent funds in
accordance with clause 4 of Schedule 2.

Final Report: A Final Report within 1 month following the Completion Date in the Ministry’s
approved form.

Further information: The Recipient will promptly provide all information requested by the
Ministry necessary to verity the Recipient’s performance under this Agreement, including (without
limitation) its procurement documentation, subcontracts, financial and technical information, and
records of the number and make-up of the workers hired to undertake the Project.

ADDRESS FOR NOTICES
Ministry: Recipient:
Ministry of Business, Innovation and Employment | Kapiti Coast District Council
15 Stout Street 178 Rimu Street
PO Box 1473 Private Bag 60601
WELLINGTON 6011 PARAPARAUMU 5254
Email address: cliff.fuller@mbie.govt.nz Email address:
Contact person: Cliff Fuller janice.hill@kapiticoast.govt.nz
Senior Regional Advisor Contact person: Janice Hill
Principal Advisor Growth & Development
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SCHEDULE 2 - FUNDING AGREEMENT STANDARD TERMS AND CONDITIONS

INTERPRETATION

In this Agreement, the following terms have
the following meanings:

“Agreement” means this agreement,
including Schedules 1 to Schedule 5;

“Best Industry Practice” means that
degree of skill, care and foresight and
operating practice that would reasonably
and ordinarily be expected of a skilled and
competent supplier of services engaged in
the same type of undertaking as that of
the Recipient or any contractors (as
applicable) under the same or similar
circumstances as those contemplated by
this Agreement.

“Business Day” means any day not being a
Saturday or Sunday or public holiday
within the meaning of section 44 of the
Holidays Act 2003;

“Commencement Date” means the date
that this Agreement has been signed by
both Parties;

“Completion Date” means the date set out
in Schedule 1;

“Confidential Information” includes all
information and data (in any form)
concerning the organisation,
administration, operation, business,
clients, finance, and methods of the
Ministry, including any information
provided by the Ministry under or in
connection with this Agreement;

“Construction Commencement Date”
means the date that construction works
must commence, as described in Schedule
3.

“Final Report” means the
described in Schedule 1;

report, as

“Funding” means the funding amount set
out in Schedule 1;

“GST” means goods and services tax within
the meaning of the Goods and Services Tax
Act 1985;

1.2

1.3
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1.5

1.6

1.7

“Instalment” means the  payment
instalments in Schedule 1;
“Intellectual Property Rights” includes

copyright and all rights conferred under
statute, common law or equity in relation to
inventions (including patents), registered or
unregistered trademarks and designs, circuit
layouts, data and databases, confidential
information, know-how, and all other rights
resulting from intellectual activity;

“Deliverable”  means the  Project
Deliverables in Schedule 1.
“Monthly Report” means the report

completed on the template in Schedule 5;

“Parties” means the Ministry and the
Recipient and their respective successors
and permitted assigns;

“Project” means the project described in
Schedule 1 and Schedule 3;

“Project Costs” means the total costs of
the Project described in Schedule 3;

“Social Procurement Objectives” means
the agreed objectives described in
Schedule 4.

“Total Maximum Amount Payable” has
the meaning given in Schedule 1.

References to clauses and Schedules are to
clauses and Schedules of this Agreement
and references to persons include bodies
corporate, unincorporated associations or
partnerships.

The headings in this Agreement are for
convenience only and have no legal effect.

The singular includes the plural and vice
versa.

“Including” and similar words do not imply
any limitation.

References to a statute include references
to that statute as amended or replaced
from time to time.

Monetary references are references to
New Zealand currency.



1.8

2.2

2.3

2.4

2.5

If there is any conflict of meaning between
Schedule 1 and Schedule 2, Schedule 2 will
prevail.

FUNDING

The Ministry must pay the Funding (up to
the Total Maximum Amount Payable) at the
rate and in the manner set out in Schedule 1
to the Recipient, subject to the terms of this
Agreement.

The Recipient must provide a valid GST
invoice that complies with the Goods and
Services Tax Act 1985 for each Instalment.
The invoice must:

(a) be sent directly to the Ministry via
email to monitorpgf@mbie.govt.nz;

(b) be copied to the relevant Ministry
contact person as set out in clause 9
of Schedule 1;

(c) include  sufficient  information
reasonably required to enable the
Ministry to validate the claim for
payment including a reference to this
Agreement (under which the invoice is
issued); and

(d) be clearly and legibly marked to
Ministry staff as advised by the
Ministry to the Recipient from time to
time.

The Funding is inclusive of all taxation
except GST. The Ministry will be entitled
to deduct any withholding tax required to
be withheld by law from payments made
to the Recipient and will not be required
to gross-up or increase any such
payments in respect of such amounts
withheld.

The Recipient must use the Funding only to
carry out the Project in accordance with this
Agreement.

In consideration of the Funding, the
Recipient must:

(@) progress the Project to the Ministry’s
satisfaction;

(b) complete the Project to the Ministry’s
satisfaction by the Completion Date;

2.6

2.7

(c) carry out the Project in accordance
with:

(i) the best currently accepted
principles and practice applicable
to the field(s) of expertise relating
to the Project; and

(ii) all applicable laws, regulations,
rules and professional codes of
conduct or practice; and

(d) refund any unspent Funding to the
Ministry within 10 Business Days of
the Completion Date.

Where all of the monies received by the
Recipient to carry out the Project (including
the Funding) exceeds the total Project Costs
of the Project, the Recipient must refund to
the Ministry the excess amount. The
Recipient is not required to refund, under
this clause 2.6, any amount that exceeds the
Total Maximum Amount Payable.

The Recipient must ensure (and must
procure that any contractor it uses ensures)
that all agreements it enters into with
contractors or any other party in
connection with the Project are on an
“arm’s length” basis and provides value for
money. To the extent that the expenditure
relates to work performed by parties not at
“arm’s length”, that expenditure must be
assessed at reasonable market value, and
contain no unacceptable overhead and no
element of “in group profit”.

PROJECT DELIVERY AND PROGRESS

(@)  the Ministry is not satisfied with the
progress of the Project;

(b) the Construction Commencement
Date has not been met;

(c)  the Recipient does or omits to do
something, or any matter
concerning the Recipient comes to
the Ministry’s attention, which, in
the Ministry’s opinion, may damage
the business or reputation of the
Ministry; or

(d) the Recipient breaches any of its
obligations under this Agreement,



4.2

4.3

the Ministry may (without limiting its
other remedies):

(e)  renegotiate this Agreement with the
Recipient; or

(f)  terminate this Agreement
immediately by notice to the
Recipient, and clause 4.4, 4.5 and
4.6 will apply.

TERM AND TERMINATION

Subject to clauses 4.2 and 4.3, this
Agreement will commence on the
Commencement Date and expire when:

(@) the Final Report is completed and
provided to the Ministry ; and

(b) the Project is completed,
to the Ministry’s satisfaction.

The Ministry may terminate this
Agreement at any time by giving at least
10 Business Days’ notice to the Recipient.

The Ministry may terminate this
Agreement immediately by giving notice
to the Recipient, if the Recipient:

(@) is in breach of any of its obligations
under this Agreement and that
breach is not capable of being
remedied;

(b) fails to remedy any breach of its
obligations under this Agreement
within 5 Business Days of receipt of
notice of the breach from the
Ministry;

(c) does or omits to do something, or
any matter concerning the Recipient
comes to the Ministry’s attention,
which in the Ministry’s opinion may
cause damage to the business or
reputation of the Ministry or of the
Government of New Zealand;

(d) has given or gives any information
to the Ministry which is misleading
or inaccurate in any material
respect; or

4.4

4.5

5.
5.

(e) becomes insolvent, bankrupt or
subject to any form of insolvency
action or administration.

Termination of this Agreement is without
prejudice to the rights and obligations of
the Parties accrued up to and including
the date of termination.

On termination of this Agreement, the
Ministry may (without limiting any of its
other rights or remedies):

(@) require the Recipient to provide
evidence of how the Funding has
been spent; and/or

(b) require the Recipient to refund to
the Ministry:

(i) any of the Funding that has not
been spent or committed by
the Recipient. For the purposes
of this clause, Funding is
committed where it has been
provided or promised to a third
party for the purpose of
carrying out the Project and the
Recipient, after using
reasonable  endeavours, is
unable to secure a refund or
release from that promise (as
the case may be); or

(i) the proportion of the Funding
that equates to the
uncompleted part of the

Project, as reasonably
determined by the Ministry;
and/or;

(iii) if the Funding has been
misused, or misappropriated,
by the Recipient, require the
Recipient to refund all Funding
paid up to the date of
termination, together  with
interest at the rate of 10% per
annum from the date the
Recipient was paid the money
to the date the Recipient
returns the money.

REPORTING REQUIREMENTS AND AUDIT



5.1

5.2
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6.1

6.2

The Recipient must report on the
progress of the Project to the Ministry:

(a) assetoutinSchedule 1;

(b)  as otherwise reasonably required by
the Ministry; and

(c) in any format and on any medium
reasonably required by the Ministry.

The Recipient must:

(a)  maintain true and accurate records
in connection with the use of the
Funding and the carrying out of the
Project sufficient to enable the
Ministry to meet its obligations
under the Public Finance Act 1989
and retain such records for at least 7
years after termination or expiry of
this Agreement;

(b) permit the Ministry, at the
Ministry’s expense, to inspect or
audit (using an auditor nominated
by the Ministry), from time to time
until 7 years after termination or
expiry of this Agreement, all records
relevant to this Agreement;

(c)  allow the Ministry reasonable access
to the Recipient’s premises or other
premises where the Project is being
carried out;

(d) appoint a reputable firm of
chartered accountants as auditors to
audit its financial statements in
relation to the use of the Funding;

WARRANTIES

Each Party warrants to the other Party that
it has full power and authority to enter
into and perform its obligations under this
Agreement which, when executed, will
constitute binding obligations on it in
accordance with this Agreement’s terms.

The Recipient warrants that:

(a) it is not insolvent or bankrupt and
no action has been taken to initiate
any form of insolvency

6.3

6.4
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7.1

7.2
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administration in relation to the
Recipient;

(b) all information provided by it to the
Ministry in connection with this
Agreement was, at the time it was
provided, true, complete and
accurate in all material respects; and

() it is not aware of any material
information that has not been
disclosed to the Ministry which may,
if disclosed, materially adversely
affect the decision of the Ministry
whether to provide the Funding.

The Recipient acknowledges that the
Ministry has entered into this Agreement
in reliance on these warranties.

The Recipient acknowledges and agrees
that the Ministry has made no warranty or
representation that any funding or
financial support is or will be available to
the Recipient in respect of the Project
other than the Funding.

INTELLECTUAL PROPERTY

All Intellectual Property Rights in the
reports provided under clause 8, Schedule
1 will be owned by the Ministry from the
date the reports are created or developed.

All intellectual property produced by the
Recipient or its employees or contractors in
relation to the Project is, on creation, jointly
owned by the Ministry and the Recipient.
Each Party may use (which includes
modifying, developing, assigning, or
licensing) such intellectual property without
obtaining the prior consent of the other
Party. On request, the Recipient must
provide to the Ministry such intellectual
property in any format, and on any medium,
reasonably requested by the Ministry.

The Recipient must ensure that material
created or developed in connection with
the Project does not infringe the Intellectual
Property Rights of any person.

CONFIDENTIALITY
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