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Mayor and Councillors 
COUNCIL 

19 JUNE 2014 

Meeting Status:  Public 

Purpose of Report:  For Decision 

PROPOSED GRANT OF RIGHT OF WAY EASEMENT OVER 
RESERVE AND FREEHOLD LAND AT PARAPARAUMU TOWN 
CENTRE 

PURPOSE OF REPORT 

1 This report considers the grant of a right of way easement over reserve and 
freehold land at Paraparaumu Town Centre (as part of the subdivision of Town 
Centre Land).  The easement will provide access to land that is being transferred 
to Ngahina Trust as part of the Council's obligation to offer Town Centre Land 
back to Ngahina Trust under section 40 of the Public Works Act 1981 (PWA). 

SIGNIFICANCE OF DECISION 

2 Officers have considered this report in terms of the Council’s Significance Policy 
and determined that the matters addressed in the report do not trigger any of the 
thresholds in the policy and do not have a high degree of significance.  The level 
of compliance with sections 76-79 of the Local Government Act 2002 (LGA 02) 
is appropriate to this assessment of significance. 

BACKGROUND 

3 In September 2011 the Council resolved, amongst other things, to seek a 
subdivision consent to subdivide the Town Centre Land to define approximately 
5.11 hectares of land not required for public works purposes for offer back to the 
former owner, Ngahina Trust.   

4 In October 2013 the Council resolved to enter into a sale and purchase 
agreement to transfer the 5.11 hectares of land to Ngahina Trust.  

5 Subdivision consent has been granted and the Council is currently complying 
with the conditions of consent to enable titles to issue.  The Scheme Plan 
attached to the subdivision application, and attached as Appendix 1 to this 
Report defines the 5.11 hectares of land as two separate parcels that will be held 
together subject to an amalgamation condition (Lot 1 being approximately 4.72 
hectares, and Lot 2 being approximately 0.39 hectares).   

6 Lot 2, which is required for stormwater storage and management purposes, will 
be landlocked.  Therefore, it is necessary to grant a right of way easement in 
favour of Lot 2, over Lots 3 and 4 along the alignment shown as A and B on the 
Plan so that the owner of Lot 2 can access the land and carry out any necessary 
stormwater related works.  Lots 3 and 4 are being retained by the Council for 
development of the Paraparaumu Town Centre. 
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7 The right of way easement is required under the resource consent, but it is also 
necessary to obtain the Council's consent to the grant of the right of way over 
Lot 4 under section 48 of the Reserves Act 1977, because Lot 4 will be classified 
as Local Purpose (Drainage) Reserve as part of the subdivision.  Lot 3 will not 
become reserve and so it will not require consent under the Reserves Act.  The 
authority for the grant of an easement over Lot 3 is section 48 of the PWA.  

CONSIDERATIONS 

Issues 

8 Without the grant of easements, Lot 2 will be landlocked and the Owner will be 
unable to access the land.  An access route suitable for both pedestrian access 
and access by vehicles and heavy machinery already exists over the areas 
marked A and B on Lots 3 and 4 on the Scheme Plan, and will provide suitable 
access to Lot 2.  Lot 4 is to be classified as Local Purpose (Drainage) Reserve.  
Therefore, the requirements of the Reserves Act must be complied with to grant 
an easement over Lot 4. 

9 The Resource Consent contains a condition that a consent notice be registered 
against the computer register (certificate of title) requiring that no development of 
buildings or other structures or other hard surfaces may take place on Lot 1 or 
Lot 2 unless the consent holder provides a quantity of physical stormwater 
attenuation that is sufficient to offset any additional runoff generated by the 
development of those buildings or other structures or hard surfaces.  The intent 
is that this stormwater storage will be provided on Lot 2.  For this reason, 
generally speaking, the owner of Lots 1 and 2 should only require pedestrian 
access to Lot 2, unless they need to carry out maintenance works.  The 
easement instrument has been prepared on this basis.   

Terms of the Easement 

10 The draft easement instrument is attached as Appendix 2. The form of the draft 
easement has been approved by advisors acting for Ngahina Trust. 

11 The easement instrument provides for limited vehicular access, and pedestrian 
access over the areas marked A and B on the Plan (Easement Land). 

12 Vehicular access is limited to access for the purpose of carrying out works 
associated with stormwater storage and management on Lot 2, and can only be 
exercised with the prior written consent of the Council (as Grantor). 

13 Pedestrian access is permitted at all times, and extends to the right for the 
general public to pass and re-pass over the Easement Land. 

14 In the event that permanent alternative access (which is defined in the easement 
instrument) becomes available, the easement is able to be surrendered. 
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15 The Council (as Grantor) will remain responsible for maintaining the surface of 
the Easement Land, at its cost.  However, any repair or maintenance work 
needed because of an act or omission by either party must be repaired at that 
party's cost.  The easement instrument expressly provides that the Council is not 
required to upgrade or improve the Easement Land to a standard greater than 
that existing at the time of registration of the easement instrument. 

 
16 Areas A and B have been selected as the preferred easement alignment 

because there is already an access route in place that follows the alignment of 
Areas A and B from Lot 2 to Ngahina Street.  The alignment is already suitable 
for use by vehicles and heavy machinery, as well as pedestrians.  Therefore, if 
Areas A and B are used, the Council would not need to go to the expense of 
undertaking material formation works for a new access route to Lot 2. 

Local Government Purpose 

17 Section 10(1)(b) of the LGA 02 states that the purpose of local government is to 
meet the current and future needs of communities for good-quality local 
infrastructure, local public services, and performance of regulatory functions in a 
way that is most cost-effective for households and businesses.  Section 10 
applies to the Council in performing a function under any other Act to the extent 
that the application of section 10 is not inconsistent with the other Act (section 13 
of the LGA 02). 

18 In this case, the approval of the grant of the easement under the Reserves Act 
and PWA by the Council will facilitate compliance by the Council with its 
obligation under section 40 of the PWA (which requires the Council to offer back 
land that will not be used for a public work) in the manner contemplated by the 
High Court in its decision.  Accordingly, section 10 of the LGA 02 will apply in 
this case, alongside the offer back obligation under section 40 of the PWA. 

19 By offering the land back to Ngahina, and agreeing an appropriate price for the 
land, the Council will be helping to meet the current and future needs of 
communities for good-quality local infrastructure and local public services.  The 
preferred option, to grant an easement over Areas A and B, is considered to be 
the most cost-effective option for households and businesses in this case 
because it utilises an existing access route and therefore minimises any 
formation costs. 

Financial Considerations 

20 The costs associated with registering the easement on the titles have been 
factored into the subdivision costs.  The access route along the easement 
alignment does not require any additional works to bring it up to a higher 
standard, so there are no formation costs.  In terms of ongoing costs associated 
with maintenance and upkeep of the access route, the Council will continue to 
meet routine maintenance costs.  However, in the event that any maintenance or 
repair that is solely attributable to an act or omission of either party to the 
easement, then the easement instrument provides that the relevant party will be 
responsible for those costs.   
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Legal Considerations 

21 This report has been reviewed by Simpson Grierson.  As Lot 4 of the proposed 
subdivision will be classified as local purpose reserve, and subject to the 
Reserves Act 1977, it is necessary for the Council to consider whether or not to 
grant the easement under section 48(1)(f) of the Reserves Act. 

22 The power to grant easements under section 48 is subject to the consent of the 
Minister of Conservation.  However, in accordance with delegations from the 
Minister of Conservation to administering bodies of reserve, the consent of the 
Minister of Conservation to such an easement may be exercised by the Council.  

23 Public notice of any proposed easement over reserve land is required under 
section 48(2) of the Reserves Act, except where the reserve is not likely to be 
materially altered or permanently damaged and where the rights of the public in 
respect of the reserve are not likely to be permanently affected. 

24 In the present circumstances, public notice is unnecessary because the reserve 
will not be materially altered or permanently damaged and the rights of the public 
are not permanently affected.  While construction and maintenance works 
carried out on Lot 2 are likely to involve the use of heavy machinery, which 
would need to cross the Easement Land, there is already an access route in 
place that is suitable for such vehicles.  In addition, use of the Easement Land 
for those purposes is limited by the terms of the easement instrument which 
provides that access for construction and works purposes is limited and can only 
be exercised with the prior written consent of the Council (as Grantor) for the 
purpose of stormwater storage and management on the dominant land. 

25 Upon completion of the subdivision of the Town Centre Land in accordance with 
the Plan and resource consent, Lot 4 will be vested as local purpose (drainage) 
reserve.  The primary use of the land as reserve for drainage purposes has been 
preserved and protected in the easement instrument, by inclusion of clauses 12 
and 14, that states as follows: 

12 The Grantee acknowledges and agrees that part of the Stipulated 
Course described as Area B on Lot 4 on Deposited Plan 470759 is held 
by the Grantor primarily as local purpose (drainage) reserve (Drainage 
Reserve) and the Grantor may carry out any works on the Servient 
Land necessary or appropriate for any operational requirements relating 
to drainage purposes. 

…  

14. The Grantee acknowledges and agrees: 

14.1 The Grantor's requirements for the Drainage Reserve (as that 
term is defined in clause 12) take priority over all other uses for 
the Drainage Reserve, including the Right of Way; 

14.2 In the event that Alternative Access to the Dominant Land 
becomes available, the Grantor may, on written notice to the 
Grantee require that the Grantee surrender this Right of Way. 
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26 These clauses recognise the primary purpose of the Lot 4 as drainage reserve, 
and provide for the easement to be surrendered in the event that suitable 
alternative access to the dominant land across other land becomes available in 
the future.  The right of the Council to carry out drainage works on Lot 4 is also 
protected.  However, in doing so, the Council must take all practicable steps to 
keep the access open for use by the Grantee (Ngahina).  

Delegation 

27 The Council has the authority to make this decision.   

28 As noted above, the Minister of Conservation has delegated certain powers to 
territorial authorities, as administering bodies of reserves.  Relevantly, it 
delegated to the Council the ability to grant an easement or refuse consent, and 
impose such conditions as it thinks fit in giving consent.   

Consultation 

29 As noted above, the proposed grant of the easement does not need to be 
publicly notified, because the reserve is not likely to be materially altered or 
permanently damaged and the rights of the public in respect of the reserve are 
not likely to be permanently affected. 

30 Ngahina Trust's advisors have approved the form of the easement instrument.   

Policy Implications 

31 There are no policy implications. 

Tāngata Whenua Considerations 

32 Throughout the Court case and subsequent negotiations to finalise the 
agreement for sale and purchase and the easement, the Council has managed 
to maintain an effective working relationship with the Ngahina Trust and its 
spokesperson, Bruce Mansell, and more recently, Richard Mansell. 

Publicity Considerations 

33 As discussed above in relation to consultation requirements, legal advice has 
indicated that there is no requirement to publicly notify the grant of the 
easement. 
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RECOMMENDATIONS 

34 That the Council: 

(a) Approves the grant of a right of way easement over Area B on Lot 4 as 
approximately shown on the Scheme Plan attached to this memorandum as 
Appendix 1 (subject to survey) under section 48(1)(f) of the Reserves Act 
1977;  

(b) Approves the grant of a right of way easement over Area A on Lot 3 as 
approximately shown on the Scheme Plan attached to this memorandum as 
Appendix 1 (subject to survey) under section 48 of the PWA; and 

(c) Approves the form of the Easement Instrument attached to this memorandum 
as Appendix 2. 
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